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VIRGINIA : 
IN THE CIRCUIT COURT FOR THE COUNTY OF AMHERST 





DANNY P.AY RICE, ~ 
2712 Clover Place, ~9-J 
Lynchburg , Virginia 24501, 
AND 0 { 
ROY FRANKLIN VEST, . I)- '~ 
2712 Clover Place, / , 




TO THE HONORABLE JUDGES OF THE AFORESAID COURT: 
The plaintiff, State Farm Mutual Automobile Insurance Company, by 
counsel, pursuant to the provisions of §8.01-184 of the Code of Virginia of 
1950, as amended, moves this Court for a Declaratory Judgment and in 
support thereof alleges the following: 
1. State Farm Mutual Automobile Insurance Company (hereinafter 
referred to as "State Farm") is a foreign corporation licensed to transact 
business in the Commonwealth of Virginia. 
2. State Farm has issued its Policy No . 301-2584-46J-03 to Diane 
S. Vest providing automobile liability coverage on a 1977 AMC Jeep for bodily 
injury arising out of the ownership, maintenance or use of the owned 
1. 
. . ·· . .:· 
automobile or any non-owned automobile, all as !'!lore specifically set forth and 
defined in said Policy. 
3. Roy Franklin Vest (hereinafter referred to as "Vest") is the 
husba::1d of Diane S. Vest, resides in the same household with her and, 
therefore, qualifies as :m insured under the aforesaid Policy issued by State 
Farm. 
4. On the 21st day of November, 1987, Vest and Danny Ray Rice 
(hereinafter referred to as "Rice") rode in the aforesaid 1977 AMC Jeep to a 
point in the National Forest near Naola in Amherst County, Virginia, for the 
. 
purpose of going hunting. 
5. Shortly after their arrival in the National Forest, a rifle 
belonging to Vest discharged causing injury to Rice. 
6. Rice has filed suit against Vest in the Circuit Court of 
Amherst County, Virginia, under the style of Danny Ray Rice v. Roy 
Franklin Vest , alleging that the aforesaid incident causing injuries to Rice 
was the result of negligent handling of a firearm by Vest. 
7. A claim has been asserted that the aforesaid incident arose out 
of the ownership, maintenance or use of the 1977 Al\1C Jeep under such 
circumstances as to entitle Vest to liability coverage from State Farm and to 
obligate State Farm to provide Vest with a defense of the aforesaid suit and 
to pay any judgment that might be obtained against Vest in said suit. 
8. State Farm denies that the aforesaid incident occurred under 
such circumstances as to entitle Vest to coverage under State Farm's Policy 
and affirmatively alleges that the incident did not arise out of the ownership, 
2 
·· · · ·: .·:.· ,· .• J · :"·:· : · ,., : ··.:-~ . .,': . . ' -_· .• ~.: .. ,·-:-· ..... ;.... ·· . r 
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r:1aintenance or use of the 1977 AMC Jeep or under such circumstances as to 
entitle Vest to coverage under State Farm's Policy. 
9. A justiciable controversy exists among the parties hereto on 
the question whether State Farm owes a duty to defend Vest in the suit 
brought against him by Rice and to pay any judgment that Rice might obtain 
against Vest, up to State Farm's Policy limit. 
10 . State Farm's rights will be irreparably harmed if the aforesaid 
claim is allowed to proceed before the coverage question asserted in this 
Declaratory Judgment action is determined. 
WHEREFORE, State Farm respectfully moves this Court to enter an 
order ruling as follows: 
1. That State Farm's Policy issued to Diane S. Vest covering the 
1977 A~.iC Jeep does not provide coverage for the shooting incident of 
November 21, 1987 in which Rice was injured; 
2 . That State Farm has no duty to defend Vest in the suit 
brought against him by Rice or any other suit that might be brought against 
Vest arising out of the aforesaid incident, nor does it have a duty to pay any 
judgment that might be obtained against Vest up to the applicable limits of its 
Policy; 
3. That further proceedings in, and the trial of, the case of 
Danny Ray Rice v. Roy Franklin Vest, now pending in this Court, be 
enjoined until such time as the coverage question raised in this Declaratory 





4. That State Farm be given such other and further relief as the 
Court may deem app ropriate . 
HENRY i\I. SACKETT, III 
~dmunds & Williams 
800 ~.lain Street 
P . 0. Box 958 
Lynchburg, Virginia 24505 
(804) 846-9000 
STATE FAR~.1 MUTUAL AUTO:VIOBILE 
INSURANCE COMPANY 
































IN THE CIRCUIT COURT FOR THE COUNTY OF AMHERST 




DANNY RAY RICE and 
ROY FRANKLIN VEST, 
Defendants. 
DEPOSITION OF 
ROY FRANKLIN VEST 
AND DIANE VEST 
November 
Rustburg , 
• * • • 
EVANS, COCHRAN & HONNICK 
Court Reporters 
Lynchburg , Virginia 
(804) 239-2552 
Reported by: DENISE C. EVANS 
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1 
·~~ ~ /f' ·~tOY FRA NK LIN ~1 EST, was called as a wi tness , 
2 and after having been first duly sworn, was examined an d 



























Will you identifY yourself, please? 
Roy Franklin·· Vest. 
And how old are you, Mr. Vest? 
Thirty-four. 
And what's your address? 
2712 Clover Place . 
On November the 21st of 1987 were you and a 
Danny Ray Rice together? 
Yes, sir. 
And were you involved in a shooting 





w~ · were hunting next to the Parkway. 
Hod you and Danny Ray Rice left Lynchburg 
20 together for the purpose of going deer hunting in 









We left my house, yes. 
And what vehicle were you riding? 
I was driving my Jeep. 
What model Jeep is that? 

















·• 7 7. 
' 77 Jeep? 
Uh-huh . 
And how many seats does that have in i t? 
It have two bucket s eats in the front and 
Just one little short seat in the back. 
Q And does it have a cloth top? 
A Hard top; fiberglass . 
Q 
A 
And it has two doors? 
Yes, sir . It got regular doors . It don't 







And now, who was driving the vehicle? 
I was. 
And was the vehicle title in your name or 


















filly wife's . 
And that is? 
Diane . 
You had her permission to use the vehicle ? 
Yes, sir . 
She knew y'all were going to go hunting 
Yeah. 
Did you think you were in the National 
25 Forest or were you in the National Forest? 
7 Page 5 
I 
f." 
1 A · Well, some people call it the National 
2 Forest and some don ' t. We call it the ~as line , the 









Q And did you get over there before dayli~ht? 
A We always Qet there a little early so we 
can sit there and drink coffee and see how many people 
~oing to be comin~ up the same road we Qoing to be going 
on and all so we'll know which way to go when we do go 
out. So we always get there a little bit ahead of time , 
get there a little early. 
Q And since you knew you were going hunting 
12 did you have your guns in the Jeep with you? 
13 A Yeah. We had our guns with us, yeah. 
14 That's the only way you con go hunting is take your guns 
15 unless you're two-legged hunting. 
16 Q Some of these Questions might seem stranQe 
17 to YOU. 
18 You did carry your guns and ammunition when 
19 you left home? 
20 Yes, sir. 
21 
A 
Q You got there and prepared to get out. Had 
22 Danny gotten out of the passenger door? 
23 A Yes, sir. He was gett1n~· ready t~ go his 
24 way~ an~~ wos·· going~ t~ go· my way~ see4 He takes one 
25 side and I'll take the other side. 










· Of the road or the gas line? 
Where we are parked at he goes about a mile 
3 or half a mile down one ridge and I go on the other 








Now, what kind of guns did you have? 
Well, he was using a .30-30 Marlin , I 
believe . And I had a . 30-30 Winchester. We both used 
about the same type of guns . 
Q Go ahead. Did there come a time when he 
10 got out of the passenger side of the--
11 A Yeah. He got out and I got out and sit 
12 around for a couple minutes .; He was going to go his way 







bottle Dock in the thing, laid my gun on the seat, 
reached -around behind the seat and put my-- I used the 
top off my bottle to drink out of--
MRS. VEST: Thermos bottle. 
A I : put ay ~ top- bock on my bottle and,I 
20 reached in to pick up my gun and the next thing I know 
21 it was Just one big blast in my ears . I was kind of 
22 leaning over like this, you know, (indicating), when I 
23 reached for my gun. And it took me a few seconds to 
24 even realize what hod done happened. I mean, it was 
25 Just so much noise in my ears. 











1 · And when I heard him holler I ran over and 
2 picked him up and sit him up in the Jeep and I took him 
3 straight on. 
4 
5 BY MR . PHILLIPS: (Continuing) 
6 Q Now, after you had gotten out and loaded 
7 your gun , when you got ready to put the top back on your 
8 Thermos did you lay the gun down across the seat? 
9 A It was laying across the seat. 
10 Q The barrel of it was Pointed at the 
11 passenger door, the end of the barrel, and the stock was 
12 laying behind the steering wheel or in the seat? 
13 A The side here, <indicating). 
14 Q Across the driver's seat? 
15 A Yeah . 
16 Q And When YOU Picked it UP YOU Picked it UP 
17 from the stock end? 
18 A Top part. 
19 Q Where did the bullet go through the 
20 passenger door? 
21 A Well, it actually went through the corner 
22 of the seat a little ways first because I had the gun up 
23 so high in my hand and then it went off. It went 
24 through the corner of the seat and through the door . 
25 Q How much of the seat did it hit, Roy? 



























A I don't know, because I ain't sure exact ly 
how far down, you know . 
two? 
down. 




I ain ' t exactly for sure , you know, how far 
But it did hit part of the passenger seat? 
Yeah. It hit a little bit of the seat . 
Like I said, I had the gun up so high, you know, like 
that off of the seat, <indicating}, and the next thing I 
know it was off. 
Q No, nobody else touched the gun after you 
loaded it that morning other than you? 
A No, sir. Nobody there but me and Danny . 
Q And after the gun went off you heard him 
holler? 
A Took me a couple of seconds. Like I say, 
it was so much noise in my ears, you know. 
inside. 





So I ran over and picked him up and put him 
After you heard him holler? 
Yes, sir. 
OkaY. 
And you could tell his leg was badly hurt, 
1.1 Page 9 
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1 couldn't you? 
2 A He said he believed his leg was broken. 
3 And I said, well, hold on then. He caught me by my 
4 shoulders and I reached down and picked him up and sit 
5 him inside the Jeep. 
6 Q The passenger side? 
7 A The passenger side. And it won ' t but a few 











You carried him straight to the hospital? 
Straight to the hospital. 
Now, you didn't deliberately shoot at him? 
Of course not. 
The bullet went through the seat and 
14 through the door? 
15 A Yeah . It went through the corner or a 
16 little bit of the seat. Like I say, I had the gun up so 
17 high, I ain ' t sure exactly how high , but I had the gun 
18 up for a ways and then it went off . 
19 Q Okay . 
20 You were intending for him to ride back 








After the hunting was over? 
We been hunting a lot of times . We always 









* * Yeah . 
You all left together, I understand , that 






Meeting up after you finished doing your 
7 rounds on the different ridge lines--
8 A We always time ourself so we'll meet bac k 
9 about the some time, you know. I'll tell him I ' ll meet 
10 you back at lunchtime at eleven-thirty or twelve, you 
11 know. We always try to get back the same time. That 
12 way I won't have to be worried about where he is. 
13 Q What were y'all planning to do after you 
14 met back at the truck? 
15 A Most of the time we'll go to the check-in 
16 station. It ain ' t but maybe two or three miles up the 
17 road. We'll go to the check-in station and get 
18 something to eat and all, and then we ' ll come bock again 
19 or we'll go to another location or something. 
20 Q You all planning to hunt all day? 
21 A Well, we probably were going to hunt all 
22 day. 
23 Q Is that something you all have done at that 
24 same spot before? 
25 A Most of the time we do hunt in most of the 
13 Page 15 
1 same-- we go to the same places we know pretty good. I 
2 knew this place real, real good. Danny, he ain ' t hunted 







Those two or three times was he with you? 
Every time he been with me that I know of . 
Had you all been hunting previously that 
7 year, or was this too earlY. in the season? 
8 A Well, that was something like the first 







Do you remember what time you woke up that 
A 
Q 
I got up real early. 
What's real early? 
14 A I ain't sure exactly how early. I reckon I 
15 got up maybe four-thirtY. 
16 Q And did you get Danny up that morning? 
17 A No. He came on upstairs when he got uP. I 
18 made some coffee and everything and filled my bottle all 
19 up with coffee and all. 
20 Q Up to Tad's? 
21 MR. PHILLIPS: Upstairs. 
22 MR. ALEXANDER: Upstairs. I'm sorry. 
23 
24 BY MR. ALEXANDER: (Continuing} 












A He had his cloc k set. 
Q Did you all load up anything for hi m to eat 
drink? 
A We stopped also going down . He had a drink 
9 or two . He don't drink a whole lot of coffee. We 
10 stopped going down , I believe , at Wilco . We went i n 
11 Wilco and got a couple of things that morning , nabs and 
12 stuff like that, and he got him a couple of drinks . 
13 
14 






He don't drink a whole lot of coffee , Danny 
About what time do you estimate you got to 
17 the place where you parked the Jeep? 
18 A I don ' t have no ideo exactly what time it 
19 was, because like I said, we sit there for awhile, you 
20 know. It wasn ' t a real long time , but we sit there 
21 before we get out. 
22 Q sot;. tn ~he -Jeep ofter you parked it where; 
24 A Before we ever even got out. We like to 
25 kind of see who else is going to be parking on that same 




















little place that we parked at so we got an idea how 
many people going to be hunting in the same area we 
going to be hunting in . 
a Before you decide whether you ' re going to 
get out of the truck? 
A So we ' ll know what direction we're going to 
go in . 
a When YOU sat in there did YOU have the 
windows rolled up or would you have the windows rolled 
down? 
A I ain ' t for sure . I believe we had the 
windows up because it was kind of cold. So I believe we 
had the windows up, I believe. 
Q Was it still dark? 
A It was getting daylight . It wasn ' t dar k, 
but it wasn't-- it was getting daylight. 
Q Was it that gray light at dawn? 
18 A It was light enough to see your way in. I 







do. A lot of people use flashlights going in the wood s, 
but I don't like to do that. 
Q so Y:OU' a l l we:re- wa1 ting until 1 t got 11gh1. 
enough so you could· walk in the· woods safely? i 
A Yeah. 
Q How did you all decide when it was time to 
16 Page 18 
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1 start hunting? 
2 A When we thought it was clear enough to get 
3 where we were going to go.· See, I go off in the woods a 
4 lot further than he does · to get where I want to sit at . 
5 And, like I say, most of the time he don't go ve ry far 
6 off down . And I might go , ain ' t no telling . I might go 
7 a mile or two myself, you know, on another ridge and 
8 come back in a different way or something. 
9 Q Were y'all talking about, well, it looks 
10 like it ' s dark enough, no, it isn't dark enough , let ' s 
11 wait another few minutes? Is that sort of the 
12 conversation you had? 
13 A Not that I can remember. Like I say, it· s 
14 been so long, it's been a year and it's hard to remember 
15 everything. 
16 Q I understand that . I'm Just trying to 
17 understand what you do remember . If you don ' t, that ' s 
18 fine, Just tell me you don't remember. 
19 A Okay . 
20 Q So y'all finallY decided between the tw o of 
21 you it was okay to get on out and it was safe enough t o 
22 go in the woods and it was a little bit light . 
Was the sun up over the hill yet? 23 
24 A I don't remember. Like I say, it was light 
25 enough to see where-- you know , to make out your way 





1 where you were going at . 
2 Q How thick are the woods right where the 
3 Jeep was? 
4 A Well, the road I park on, 1 t · s a road 
5 that ' s been cut over, it's been-- it ain ' t been no time 
6 since they cut that section out on that road. This was 
7 a new road. 
8 You go on the same old road we always go 
9 on, but then you turn off and they got a new section, a 
10 new road where they done cut wood , timber, all the way 
11 through to the trees. 
12 Q How far on either side of the road has the 
13 timber been cut? 
14 A I ain ' t for sure. 
15 Q What you're telling me is the woods aren ' t 
16 right next to the road? 
17 A The woods are right on the road. 
18 Q Standing timber? 
19 A Where we park at we right in the woods. 
20 But like I said , they done cut a lot of woods out of 
21 that place where we done par ked . They done came in 
22 there and cut all the big trees . 
23 Q After the accident happened? 
24 A No. That was before the accident when they 
25 cut them trees and all down . Them trees been cut for I 
18 Page 20 
1 don't know exactly how long, but they been cut for 











Q Let me tell you what I ' m trying to find 
out . What I'm trying to find out is whether you par ked 
where they're trees all around the car or real close 
beside the Jeep, or whether there's some room so that 
you can walk a little ways away from the Jeep? 
A It's room , because like I said , I can park 
over on the side in case somebody else wanted to come 
down there, too, so nobody else couldn't drive down 
through there . 
Q Has anybody got a ditch cut on the side of 










At the place where you park the Jeep? 
I back my Jeep into a little opening like 
18 and that way anybody else wants to come down the road, 
19 they can come on down the road, too. I didn't want to 
20 have it so nobody couldn ' t come down in there. 
21 Q When you decided to get out of the Jeep who 
22 got out first? 




Q You don't remember? That ' s fine . 
19 Page 21 
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1 A I ain't for sure . I don't know whether he 
2 did or I got out . 
3 Q Did you both get out more or less at the 
4 same time, or did one of you remain in the Jeep? 
5 A No. I believe he got out before I did. I 
6 ain't for sure. We both hod · been out and got bock in, . 
7 us·ed th• bathroom on~ got back in, you know .. 
8 Q But was that the only time either one of 






A I believe so; used the bathroom and all. 
Q Now, when you ride up where do you put the 
A 
15 seat, but we keep them in a gun case, you knoK~ one of 
17 Q And you Just lay them on the floor in the 
18 back or on the seat? 
19 A On the seat most of the time . Like I said , 











There's not a gun rack in the back? 
Ain't nowhere to put one in there? 
I Just got to get it on the record. 
Yeah. 
So what you did is you got out when you 



























decided it was light enough to hunt , and each of yo u 
pulled the seat f orward and reac hed bac k and got th e--
A Onl y one seat would ra i se up . That wou l d 
be on his side . My seat don ' t raise up . Only on his 
side would the seat raise up . 
Q He raised up his seat and got his rifle in 
the case off the back seat; is that right? 
A Far as I know of. And then he took it out 
the case and put his case, you know, back in . 
Q What did YOU do? 
A I took mine out too and I took mine out the 




Where were you standing when you did that ? 
When I put the case back in the Jeep? 
No . When you got it out-- let me walk you 
through to make sure it ' s clear . 
Yo~ get up ,ond stand out of the Jeep and 
then reach in the back seat and get the rifle out in i t s 
case · ott ~th• bock seat; is that right? 
A Far as I know of that's right . 
Q Do you know whether you did it whi l e you 
were sitting in the seat? 
A No . 
Q You don't know? 
A I got out before I could get my gun out t he 
21 Page 23 
1 case . I mean , you know . 
2 Q So you--
3 A You can ' t sit in there and Pick up a gun , 
4 you don ' t have no room . 
5 Q That ' s why I ' m as ki ng you. We ' ve got t o 
6 get it down on the record here . 
7 So you got out of the Jeep, reached back 
8 and got the rifle in the case , took it out of the Jeep , 
9 reached back there and got it, turned around and got out 
10 of the Jeep, unzipped the case and took the rifle out ; 
11 is that correct? 
12 A I got out of the Jeep and took the rifle , 
13 and then I put the case· back . in. ··· · 
14 Q Where were you when you unzipped the case 
15 off of the rifle? 
16 A I was standing outside the Jeep. 
Standing outside the Jeep? 17 
18 
Q 
A In order to unziP the case , and then I put 
19 my case back in. 
20 Q That's what I thought . 
21 A It was a new gun, I didn't want to put no 
22 scratches on it . That's why I always have it in a case . 
23 Q Dt~- you close the Jeep door while you were 
24 unziPPing the~ cose? ' 
25 A l ' otn•t -exact1y sure whether I closed the 
zz Page 2 L~ 

























door or not because I knew I was going to put my case 
back in. So I don ' t know whether the door was closed or 
not. It's kind of hard to remember every little detail . 
Q I know . I'm just trying to find out how 
much you do . My job is to find out what you do 
remember, and if you don ' t remember it, that ' s okay. If 
you do remember it, I Just need to know about it . 
That's all . It's not a test . 
When you unzipped the rifle and took it out 
and put the case back in, where did you find the 
ammunition for the rifle? 
A I kept that back there, too. I had an 
extra little zipper where you keep your ammo. 
Q I s the ... eXt r o· z 1 p per 0 n· the s 1 de 0 f the gun 
case? . 
A Yeah. It's on the side of the gun case. I 
had a little thing you could put on your side when you 
take it out. 
Q On your belt? 
A You can put it on your belt, yeah . That 
way, you know, you don ' t have to be toting bullets in 
your pocket so you don't make noise while you're trying 
to ease along . 
Q Did you have that leather thing on your 







1 A No. I ' m pretty sure I had it in my thing 
2 as far as I know of . 
3 Q How did you load that? Did you load that 





7 your belt. 
8 A 
9 Q 
You mean put the bullets in--
Put the bullets in that little thing on 
They come like that. When you buy the--
You're talking about one of these things 












Comes with the Federal ammunition? 
Yeah; the little red things. 
Know all about hunting, huh? 
I know about that. 
Let me back up. How many shells did you 





I only took one red thing, I believe. 
One box or one of those little things that 
20 you put on your belt? 
21 A One of the little red things, as far as I 






But I had some extra bullets with me . Most 
25 of the time I don't take but just a few with me. Like I 
24 
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1 say, you don ' t want no whole lot of bullets ma king a ll 














Q When you left the house that morning do you 
know how many shells you had? 
A No, not exactly. 
Q When you got the rifle out of the case did 
you lean it against the side of the truck before you 
loaded it? 
A No. I didn't lean it. I had it in my hand 
before I - loaded 1 t. 
Q Did you balance it in your arms while you 
were getting th~ cartridges out of the zipper pouch on 
the side of your gun case? 
A <No response.> 
Q Mr. Vest, what I'm trying to do is figure 
16 out how you balanced a11 · this stuff . It· s important to 
17 me to know--
18 A You man how I hold my gun? 
19 Q No, no. What I ' m trying to find out is 






while it was in the case? 
A Of course not. 
Q I assumed that . 
A 
Q 
You never toke a loaded gun . 
I Just assumed that. 




























So you loaded it somehow between the time 
you got it out of the zippered case and before it went 
off in the front of the truck . And I need to find out 
everything you did between when you got it out of the 
zippered case and when you put it down on the seat of 
the Jeep. That's what I ' m after. 
A Yeah . 
Q You tell me that the case when you Picked 
the case up to take it out has the rifle in it and it's 
got a zipper place on the side that has the bullets in 
it . 
A You got a zippered place on the side you 
can put bullets or a knife or whatever you want to 
inside that zipper. Some people put their cleaning rods 
and things inside of the zipper, but I don't never carry 
no cleaning rods or nothing unless I was going to a 
shooting match or something, and then I'll put my 
cleaning rods. That's what I believe the zipper part 
was made for, you know, how you take your little rod and 
you unscrew it and you put it in the case and all. 
Q Right. 
But that's where you stored the bullets 
that you took with you that morning? 
A Yeah. 
Q When did you get the bullets out of there, 
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1 before you got the rifle out of the case or afte r? 
2 A I ain't for sure . I believe after I got 
3 the case out and then I unzipped it and took th e bullet 







Q One of these red things probably had ten 
bullets on it, right? 
A I believe it does . I ain ' t for sure , but I 
believe twenty comes in a box. 
Q And it has two of these things in it? 
A It have two things you can wear on your 
11 belt. 
12 Q And you took one of them out . Did you put 








Let me back up . I'm sorry, I'm asking you 
too many questions at one time. 












I took one red thing out, yeah . 
Did you put it on your belt then? 
I ain't for sure if I put it on my belt 
Just then or not. 
Q Do you know if you put it on the top of the 
Jeep? You have to lay it down so you can unziP t he 
































A I ain ' t for sure . 
Q You Jus t don ' t remember exactly--
A I ain ' t exactly sure where I-- li ke I say , 
everything happened-- I can 't hardly remember ever y 
little detail. I done racked my mind trying to remember 
every little detail, bu t it ' s hard to do . 
Q I know . I ' m not sure I ' d remember any of 
these details , but I got to ask , it ' s my job to ask . 
A I know . 
Q After you got the bullets, did you then, 
after that, get the rifle out? 
A .. ·: y A.f.ter I took my bullets out I took my rifle 
out and I laid my cos~ bock in there . 
Q Now I got you . 
Q Do you remember how many shots , how many 
bullets, you put in the rifle when you loaded it? 
A I ain't for sure. I don't never fill mine 
up . I believe the gun itself will hold seven bullets , 
but mos t:: tille .. I:: don'! t .. never put but maybe four or five 
Q Let me pause a minute and get you to 
describe the rifle that you ' ve got . Do you know what 
model Winchester it is? 
A All I know is . 30-30 Winchester rifle . 
Q It's a .30-30 Winchester rifle. That ' s a 










You load it by putting the bullets, the 
4 cartridges, bullet end first in a little door beside of 










This little Piece right here . 
MR. ALEXANDER : Let me mark this as ~ 
10 
11 
Deposition Exhibit No. 1. 













Is this more or less what your rifle looks 
A little bit. Mine has the trigger cock--
The hammer. Let me draw the hammer in 
Yeah. I got a hammer here. 
You're right. I left that off. 
20 Now, the point that you're talking about 
21 where you load it is right here? 
22 A Yeah . It's a little Piece on the side 
23 right there. 
24 Q It's a little gate that pushes in when you 
25 push the bullets in? 




y ,.:-- - - -----
1 A Slide them in ri~ht there. 
2 Q I'm going to put an 'A' and an arrow that 
3 points to that little place so that when we read your 
4 deposition we'll know what we ' re pointing to . 
5 You don ' t remember how many bullets you put 
6 in there, do you? 
7 A Not exactly . All I know I didn ' t fill th e 
8 thing up . I'm pretty sure my gun holds seven bullets 
9 altogether. But like I say, most time I don't never put 
10 over four or five bullets in there. 
11 Q Did you remember whether you put one bullet 
12 in the chamber to get it ready to fire? 
13 A I don ' t believe I did . I ain't for sure 
14 now . Like I said, I can · t exactly remember. 
15 Q Do you have any other explanation about how 
16 a live bullet got into the chamber so it could fire? 
17 A I don't have no idea. Like I said, you 
18 know. 
19 Q Do you assume that because there was one in 
20 the chamber that you must have done the lever forward 
21 and bock to put one into the chamber? 
22 A I ain ' t for sure, you know. Like I said , I 
23 don't exactly remember . All I know I ' m pretty sure I 
24 put the gun on half-cock, I ain't for sure though. The 
25 gun was supposed to have been on half-cock . In order t o 
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1 put i t on half-coc k you have to coc k this Piece h1! re , 
2 (indicating), half way bac k and t hen it clicks. And 
3 that's supposed to be a safe-~ that ' s what t heY call a 
4 safe half-cock. But like I ~ aid, I had the gun up so 
5 high off of the seat. (indicating) , before the gun even 
6 went off . 
7 Q Is it possible that the thing after you 
8 finished loading it was cocked , the hammer was cocked, 
9 all the way back and you just lowered it down to 
10 half-cock? Do you remember any of this detail? 
11 A No . 
12 Q After you loaded it what did you do 
13 exactly, · as near as you can remember? 
14 A I ain't sure now. I know before we got 
15 ready to leave he said something about, I ' m going on 
16 down this way . I said, welL I ' 11 head on too . I 
17 believe, I ain't sure that ' s exactly the word for word , 
18 you know, but anyway, I said, all right . And.- ntY cop, my 
19 bottl~- c:·ap l- -had 1 t sitting on top of the-·-
Vo~ ~eo~ · the cop -to your Thermos bottle? 20 
21 ve·attr.ii'"~ It:. was•· sitting· on top. of the. thing 
22 and I saict-- tttr ..: teind was · blowin;' o.r:- s:omething, I better 
23 put thatr: back- ·o·,.. the:.~ bottle- ~ · - ·.· Sel"··I laid -the. -gun - between ' 
24 the seot -. 11ke, .. th-ot,7-(-.ind1cat1no>. 
25 Q The steering wheel was right here? 



























A Yeah . 
Q Let me draw t he steer i ng wh eel in her e . 
A All right . 
Q And the seat is right here . Ok ay ? I ' m 
going to put an arrow to the s t ee rin g wheel and th e 
seat . I ' m going to put a ' B' with a circle around it . 
A Okay. 
Q So it was sitting like that. And over 
here, let me call this ' C' with a circle , this way is 
the passenger door, the direction of the 'C ' . So you 
laid it down there like that. 
A This seat don ' t raise up, so I just laid it 
down like that , put my cap bock on my bottle , and like I 
said , when I went to pick the gun up , next thing I kne w 
it had, you know. 
Q Where di d you put your hand? Let me give 
you this pen and get you to draw a circle around the 
port of the rifle that as best you can remember you put 
your hand on . 
A As far as I know I had i t along maybe 
somewhere or another in here. Like I said , I had my 
hand on it, I hod it up like that so high . 
Q When YOU SOY YOU hod it UP YOU had the bu tt 
end of the gun up and the muzzle end was still aiming 
down towards the seat? 
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1 talk about something? 
2 A Yeah , because we wanted to make sure we 
3 weren't going to meet up, you know . He was going to go 















you, and then 







I have been in the woods and be sitting 
people walk up on YOU and not even see 
you got to sit there, (indicating), and 
coughing noise so they'll see you. 
Try not to sound like a turkey , right? 
Try not to sound like a turkey, that's for 
make no noise. 
Had he walked away from the car? 
He walked away so far from 1 t. He was , I 
15 don't know, maybe three or four foot . He wasn ' t right 
16 up against the door or nothing like that . He had done 
17 started· on hi!- way,. as far as , I. k"~w ,fl! l 
18 Q 





Was he walking when the gun went off or was 
I ain ' t for sure . 
Now, was there anything else you needed to 
22 do to go in your direction to go on hunting other than 





As far as I know that would have been it . 
To make sure I got this straight, you got 
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1 the rifle out of the bag, got the ammo out of the bag , 
2 loaded the rifle--
3 A I got my ammo as far as I can remember 
4 before I took the rifle out of the bag . 
5 Q Got the ammo out first, got the rifle out , 
6 t hen y o u 1 o a d·e d t he r i f 1 e , t h en y o u wen t b a c k t o t he 
7 side of the driver ' s seat and laid the rifle down on the 
8 driver ' s seat, screwed the cap back on the Thermos 
9 bottle, put the Thermos bottle down, picked up the rifle 
10 and it went off? 
11 A Yeah. I mean it ain ' t something you think 
12 about going to happen to you, you know. 
13 Q I understand that. I Just need to make 
14 sure I understand the seQuence. 
15 The seQuence that I Just give you basicallY 
16 correct , is it basicallY right what I Just said? 
17 A Far as I can remember, you know. Like I 
18 said, it's hard to remember every little detail about 
19 what you said or what-- it's been a year ago and it's 
20 kind of hard to remember exactlY word for word and 
21 everything, you know, what might have been said and all . 
22 Q But with that understood what I have Just 
23 said is pretty much what you remember? 
24 A It's hard for me to remember what I done 
25 two days ago . 
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1 Q Don't worry. You're in the same boat as I 
2 am. 
3 A Some people say I'd lose my head if it 
4 won't made on me . I lay my keys down, have to find 
5 them. 
6 Q Let me ask you something . Do you remember 
7 where you bought the ammo? 
8 A No, I sure don't . 
9 Q But does it come in a red box? 
10 A I might have had them bullets for a couple 
11 of year·s. It's hard to tell. 
12 Q What I'm trying to do is, if I wanted to ·go 
13 out and find a box of bullets Just like the box that you 
14 got--
15 A You could probablY go to Bailey-Spencer. 
16 Q But what would they look like, would they 
17 be red? Do they come in a red box, do they come in a 
18 yellow box, do they come in a green bo x? 
19 A I ain't sure. I believe they come in a red 










They come in different--
All depend on which type you get. 
The type you had that day came in a red 
I'm pretty sure it did. 
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1 Q And it come with these two plastic things 
2 that hold the cartridges? 
~·. 
3 A So you can wear them on your belt. But I 
4 got bullets on top of bullets I've had for years and 
5 years . Most of them I done gave away and everything . 
6 Q When you got the ammo out of the case was 
7 there a box that had these two holders together in it 
8 that you had to open to get the one that you got out? 
9 A I don ' t believe they were in the box . 
10 Q You Just had them thrown in there loose? 
11 . A Two p 1 e c ·e. t h i n g , y o u know . You d 1 d n ' t have 
12 to, you know . 
13 MR . ALEXANDER : All right. 
14 It ' s hard to believe that I could have 
15 forgotten anything . I think I ' ve got all the 




20 REDIRECT EXAMINATION 
21 BY MR . PHILLIPS: 
22 Q When you pointed to the diagram I think you 
23 said th i s was the edge of your seat . What part of it do 
24 you say the bullet went through ? 































the seat, where the seat is ripped and hanging like 
that. It went through the ripped place. 
Q What, that far from the end , (indicating)? 
'C' is supposed to be the passenger door. 
MR. ALEXANDER: The direction of the 
passenger door. 
BY MR. PHILLIPS: (Continuing) 
Q As I understand it ; it went through the 
seat portion of the--
A It went through the passenger seat to go . 
through the door right there. When I picked the gun up 
the barrel was more or less over a little bit like that, 
{indicating) . That's how it went through so much of 
the seat, a little bit of the seat. 
Q And it wasn't any question, did it knock a 
hole in the passenger door ? 
A Yes, sir. 
Q How big was it? 
A Through the door might be a hole that big, 
(i ndicating). 
Q Was this a steel-Jacket bullet or a lead 
bullet? 
A Lead bullet as far as I know· of. 
MR. ALEXANDER : You mean soft point? 
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1 THE WITNESS: Yeah, soft point. 
2 
,,. 
3 BY MR. PHILLIPS : <Continuing) 
4 a It's no question in your mind the bullet 
5 came out of the barrel of that gun? 
6 MR. ALEXANDER : I'll stipulate that the gun 
7 went off and the bullet came out. 
8 MR . PHILLIPS: Okay . All these questions 
9 about the ammunition I wanted to Just make sure 
10 you didn't contend that it Just exploded. 
11 MR. ALEXANDER: Oh, no. I don't think 
12 there ' s any doubt that a thirty caliber bullet 
13 came out of the muzzle of that thing ·and hit Mr. 
14 Rice in the leg . 
15 MR. PHILLIPS: Righto . 
16 
17 BY MR. PHILLIPS: (Continuing) 
18 a And at the time it went off you were 
19 unloading the vehicle in the sense that you were taking 
20 the gun--
21 A I was taking the gun out of the seat. I 
22 was leaning over picking up my gun, like I said, when it 
23 went off . I was picking up the gun. 
24 Q And the gun was a vital part of your plan 































MR. ALEXANDER : I ' 11 stipulate that, too . 
BY MR. PHILLIPS: (Continuing) 
Q You weren't planning to hunt with a stick 
or with your bare hands? 
A No, sir. 
MR . PHILLIPS: Okay. 
Do you authorize the court reporter to sign 
your name to the depositidn after it's typed? 
I'll give you a copy of it so you and Roy 
can go over it, Diane . 
MR. ALEXANDER: That ' s customary to do 
that . 
THE WITNESS: All right . 
MR . ALEXANDER : You have the right to read 
it and review it--
THE WITNESS : As long as I get a copy of 
it . My boss told me I have to get a copy of it, 
you know, anything I sign to get a copy of it . 
MR. PHILLIPS : What I as ked is if you would 
authorize her to sign on your behalf . you know, 
like the Game Warden did . 
THE WITNESS : Yeah . 
MR . PHILLIPS : And with this understanding, 
Diane : I ' ll get you all a copy and you can read 
a .. 
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A Well J from my investigation I did not-- I 
was not the first person to receive this information, 
first law enforcement officer . It was first reported to 
someone on the Parkway. So when I received the 
information was the following day which would have been 
November the 22nd . I was visiting another patient, 
another hunting victim, in Lynchburg General Hospital 
and I was told that they had a Mr . Rice in there who was 
also shot in Amherst County in a hunting accident . 
And at that time I got permission from the hospital to 
go speak to Mr . Rice . 
And he told me that the occident occurred 
on the 21st, which would have be a Saturday , at 
approximately six forty-five a.m. He stated-- Mr. Rice 
stated that they had gone in an area in the National 
Forest in Amherst County close to the Amherst/Rockbridge 
line, close to the Parkway, and they were to go hunting 
and the weather was cold and windy. 
He stated they hod gotten out and loaded 
their guns and Mr . Vest said something to the fact that 
he wanted to drink another cup of coffee . And when he 
put the gun back in the truck, he laid the gun on the 
truck seat , is my understanding, drank a ~up of coffee, 
and when they finished he went to get his gun out and 
the gun discharged going through the closed door on the 
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right-hand side of the vehicle and striking Mr. Rice in 
the leg , left leg , and grazing his right leg . 
Q Now, was it your understanding that these 
two men had traveled from Lynchburg in this motor 
vehicle together? 
A Yes, it was. 
Q And that Rice had ridden over there as a 
passenger? 
A Yes, sir. 
Q Was it a Jeep? Did you ever get to see the 
vehicle? 
A I never saw · the vehicle . It's my 
understanding it was a pic k-up, but ·I never saw it. 
Q You never saw the vehicle? 
A No , sir , I didn ' t. 
Q Do you recall talking to Mr . Vest on the 
telephone? 
A I recall tal king to him , yes. And he told 
me substantiallY the same thing that Mr . Rice did as far 
as the events leading up to t he accident . 
Q All right . 
And you saw that he was injured? 
A Yes , I di d. 
Q I believe the left leg? 
A Yes , sir . 
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1 Q And this took place on that type of federal 
2 land as opposed to just in the Jefferson Forest area? 
'-· 3 A No. He was called . For some reason there 
4 was a misconception that it was on the Parkway , but it 
5 was near the Parkway , it wasn ' t on the Parkway . 
6 Q Okay . 
7 A And that ' s the reason he was called . And 
8 once he got over there and found out it wasn't on the 
9 Parkway, it wasn't his jurisdiction. But evidently the 
10 hospital felt that since a uniformed officer had come 
11 there they had answered the requirements as far as, you 
12 know, reporting it. 
13 Q That makes sense. In a way it makes sense. 
14 A Well , you con understand their--
15 Q I unders t and how it happened . It ' s 
16 perfectly normal . 
17 Do you know whether an investigation was 
18 done by any of the U.S . Forest Service personnel? 
19 A Not to my knowledge. 
20 Q Now, when you received the report from Mr. 
21 Rice, did he describe to you where he was standing? 
22 A Yes . He stated that he would hove been 
23 standing facing t he way the vehicle was par ked. He 
24 would have been standing on the right-hand side, the 
25 passenger door side , the side of the door . 
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1 Q And did he indicate to you how long he had 
2 been there or what he had been doing while he was 
3 standing there? 
4 A I'm not sure. The best I can remember it 
5 he did not drink a cup of coffee. I'm thinking he said 
6 he did not drink a cup of coffee, that Mr . Vest drank a 
7 cup of coffee and Mr . Rice did not. But that's from 
8 memory now, that's not in my notes. 
9 a Do YOU know how far from the side of the 
10 vehicle he was when he was--
11 A We were discussing it. As I understand it 
12 he was, like, basically within arm ~ s length of the -
13 vehicle, maybe three or four feet or something. 
14 a Did Mr. Rice indicate that he had seen Mr. 
15 Vest, or was he Just describing what he believed the 
16 facts to be about what Mr. Vest was doing? Do you 
17 recall that kind of thing? 
18 A I don't recall . I mean, when I talked to 
19 him in the hospital and all he Just, from his 
20 indications , he was ju st , you know, as far .as he was 
21 concerned it was just an accident . 
22 a That was Rice's feelings? 
23 A Yes, sir. And, of course, I might add that 
24 after I talked to Mr . Rice then I tried to go-- I went 
25 to where Mr . Vest works and I believe it would have been 
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" I , 
1 much detail as you can remember . Start by gett 1ng u P 1~ 
2 the morning, if you could . 
3 A. I got up like about four o ' clock, and Roy was 
4 upstairs making coffee putting it in his Thermos jug . And 
5 I went upstairs where he was at. And about four- thirty we 
6 left. We went by a store -- a service station named Wilco 
7 out in Amherst on , I think it's on the right going out 












Right. Then we went on up there to, it · s at 
13 the National Forest. I don't know really what you would 





He calls it the gas line? 
Yes. It ' s the gas line that we hunt on . 
17 It's the gas line bridge . 
18 a. We talk about the gas line, we are tal ki ng 
19 about the cut over area where they put the gas line in 
20 some years ago? 
21 A. Yes, sir , right. But we hunt off to t he side 







Who owns the property on which you hunt? 
The National Forest owns it, I think. 
That ' s why you call it the National Fores t , 




























right? Do you have hav e to get a National Forest perm~· 
to hunt there? 
A. Yes, sir. 
Q. Now, YOU get to this area by going UP 130? 
A. Yes, sir. You go UP 130 and go POSt , l et me 
see, it ' s a little store U;:> there, it ' s a checking in 
station. It's on , I think it ' s Route 735. It . s 735 or 
745, I don 't know for sure . I· m not positive on t hat 
because I haven 't been UP there but about four times in my 
life. 
Q. That was really my next question, how often 
hod you been to this particular hunting area? 
A. About four times. 
Q. Hod they been during that hunting season , 
1987, or hod they been previous years? 
A. That was the first time in '87 I went up 
there. 
Q. So the other -- when you say four , do yo u 
mean four including the time in which the accide nt 
happened or was that number four? 
A. Right . 
Q. That's number four? 
A. That's number four . 
Q. So the three other times had either been 198 6 
or earlier? 
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1 A. Ear li e r , probabl y a lot ea rli er. I 1 av e ~·~ 
2 been up there for a l ong ti me . 











A. Yes , sir . 
Q. And I unders t and Roy was dr i ving ? 
A. Yes, sir . 
Q. And by Roy we are talking about Roy Ves t , 
A. 
Q, 








Yes, sir . 
And did you all discuss this? 
No , because we both knew where we were go 1ng 
19 before we got up there. 
20 Q. You had talked about where you we r e headi ng? 
21 A. See , like the first day we went up there he 
22 killed a buck up there. He Just carried me me bac k th e 
23 second time because I seen a big eight point . I had th e 
24 deer in my sites , but I couldn't get a shot . I t was 
25 somebody over there I could hear so I Just put the gun 
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Was t his th e day befo r e? 
Yes . 
In t he same pl ace ? 
In th e same place , r i ght . 
So this would have been the second time --
Ri ght . 
-- that year --
Right. 
-- where you had tried to go up. 
Right . 
Do you r emember what day of the wee k this 
The day I got shot was on a Saturday . 
So y'oll had been hunting there --
That was the second time . I had been up 
17 there lost year . 
18 Q. Hod the first time been the Friday before 













So you knew there were some deer up there ? 
Yes, sir. 
And y ' all were going back to see if you co uld 




1 wouldn ' t kil l no more , but he carried me up there . ~e was 





a. He was go in g to turk ey hunt that aay? 
A. Right. 
a . S o who P i c k e d. t h e p a r k i n g s Po t ? 




a. Is that where YOU had been the day before? 
A. Yes, sir. 
a. Tell me what happened after you arrived 
• 
10 there . I presume it was dark? 
11 A. Right. We sat around in the jeep for a few 
12 minutes . And he said-- he was talking about hunting , who 
13 all would be coming down that road . So we was waiting 
14 around to see who all was coming in before we went in the 
15 woods so we knew where we could go and all. 
16 a. Were you talking about the areas where each 
17 of you would hunt? 
18 A. Right. He would go one way in the woods and 
19 I would go the other . He would go three miles farther 
20 than I was. I wasn't that familiar with the differe nt 









So you were sitting and discussing this 
Yes. 
Talking about hunting , strictlY hunting? 
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1 A. Talking about deer hunting , tal ki ng about ho ~ 
2 lucky he was . And I said, I hope I get t hat big ei ght 
3 pointer today . 
4 Q. OkaY . 
5 A. Then we got out, and both of us used the 
6 bathroom and got back in the jeep because it was cold and 
7 windy that morning. · 
8 Q. Okay. 
9 A. And it was about, it was breaking dawn you 
10 might as well say, when we both got of the the Jeep. You 
11 could see were you were going pretty much. 
12 Q. You had just gotten enough light to see 
13 without a flashlight? 
14 A. Right, because I don't know about you, but 
15 when I go the woods I like to see where I'm going . And 1 
16 got o-ut- my side:· of· 'the J ee·p·::: · A~nct ·r- had · my rifle and I had 
18 Q. A'nd:; Roy:got~ ·out~ or·· ttts· s-ide . ; He. loaded his 
' 






~ridFffe· r~hed behind the · seat · and got a cup 
23 of coffee· and.·'Orcfrilf tho~. Amr· r ·was-- gett·ino,.·ready to load 
25 shot, but I didn't know where it was coming from . And th e 
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-1 next thing I know the rifle bullet hit me t hroug h bot h 
2 legs. At the time I knew it was my leg , I didn ' t Kno w 

















wall over there . 
It knocked YOU down? 
Yes, sir . 
Then he got YOU up? 
Yes, sir, he got me UP . 
And put YOU back in the jeep? 
I think he set a record driving back to 
He did . That old jeep don't run like it used 
12 to. I ain ' t never seen that old jeep run that fast. It 
13 won ' t run that fast no more. 
14 a. He ran it all out. When you talked to Mr. 
15 Bondurant, the game warden, a couple of days l ater , did 
16 you talk to any other police officers or any other 
17 officials of any kind? 
18 A. I'm going to be honest with you , s i r, I don ' t 
19 know because I was under a lot of drugs and stuff . 
20 Q. I'm trying to see if there is anybody else 





Right, right, I understand that . 
So the only -- if we were to make a list of 
24 everybody who either was there as an eyewit ness or was an 
25 official who did an investigation, that list would have 
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" ~-
1 Roy Vest and you and Mr. Bondurant on it, and th ose are 






Let's talk a little bit about the details as 
5 you got out of the car? 
6 
7 








Jeep/ sorry . What kind of doors does it have 
Big metal doors on it. 
When you oat out of the the jeep did you have 







I . k..ep.t- ·mr cartridges Ttl' my covera1ls. I had 
and coveralls/ and I just had them in the 
You have a Winchester .30/.30? 
r hatr. -~ ·Wth:chest·er· N1ne'tY-four 
Model"- Ninety-four? ··· 
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Uh-h uh . 
And Roy hod 0 Mar li n? 
Both us has 0 Wi nc hes t er Model Nin e t y- fou r . 
confused . 
That ' s fine . It doesn ' t make any diff er ence, 
identifY what the guns are . 
Right . 
Is more what I'm interested in . 
Ri ght . 
He has a Winchester Model Ninety-four? 
Right . 
And . 30/ . 30 caliber? 
Right. 
Di d you see his rifle after he loaded it? 
Yes, sir . 
Do you recall where the hammer was? 
I gon? t - recqll wnere the hammer was, but I 
18 remembe~ ~im loading the rifle and laying it bock across 
19 the front seat- toward . the passsenger door which I was at . 
20 But after that I won ' t paying no attention because I 









When he loaded it did 
through the gate in the 
He never did put more 
the gun. I was always 
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he load all t he 
side of the receiver ? 
than four or f i ve 










didn 't do that . 
a. He put t he cartridges on t he side of th e 




Did he then to ke the lever and opera t e it ~P 
6 and back? 
7 A. I won ' t paying no attention to that point. 
8 See, after he loaded his rifle, like I was on the 



















You were facing away from whe r e he was? 
No. Say the jeep is right here . I was 
standing to the right of the passenger door looking 
forward. 
a. Right. 
A. B'ecttuse · I' ·h'eor(f.: s·ome dogs, like some dogs 
running somewh~~i~ ~ 
And where was Roy? 
Roy was on the left side of the jeep. 
On the other side of the jeep? 
Right. 
It as .. -R-a-v.··"s:-.n trit' Trf' ·a· ;cos 'e ~ 







Q. And so he had to get the rifle out of the 
back and ziP it out of the case? 
A. Right. 
57 






And he out the case back inside the Jeep ? 
Right. But he had his bullets -- see, he go~ 
3 the rifle out and held that in one hand or laid it ac ros s 
4 his arm. I don 't know exactly how he was doing it because 
5 I won ' t paying that much attention .· But he has a little 
6 zipper pocket on his case . And he got his bullets out , 
7 and he don 't carry over ten at a time, he don't carry no 
8 bullets. I carry a whole box because if I run into a bear 
9 I want to have some. 
10 Q. So he took the cartridges out. Do you 
11 remember where he put the cartridges? 
12 A. WelL he had a little -- welL you know them 
13 carriers that you get Remington bullets and Federals and 





Right. The little plastic ones? 
He didn 't have plastic, he had a leather one 
17 made that goes on your belt. But as far as I remember he 
18 loaded his rifle and laid it back across the seat facing 
19 the door . But I can 't remember whether he put it on his 
20 belt then or laid it in the seat or what. 
21 Q. ~D& -you know whether he left the car door open 







I: • prettY ·sure the Jeep door was open . 
~Y~s~ ~!eep doOF; Your Jeep door was closed? 




1 Q. You were on the other side? 
2 A. Right. 
\· 
3 Q. The bullet passed through the door before it 
4 hit you? 
5 A. No . It went through the jeep seat and then 
6 through the door and then hit me. 
7 Q. Okay . What was the nature of the injury that 
8 you suffered? Describe for me the wounds . 
9 • A: Well, it blowed the bone clean out of my leg. 
10 It went through like here. <Indicating) 
11 Q. It hit you in the thigh about four inches 
12 above the knee? 
13 A. Right . 
14 Q. And then it went through the leg . But it 
15 didn't do nothing much to this one. It tore that one all 
16 to pieces . 
17 Q. On your left leg when it went through it hit 
18 the bone in your leg 
19 A. Right . 
20 Q. -- and bro ke that? 
21 A. Right. 
22 Q. Badly? 
23 A. Right . It blew it clean out of my leg. 
24 Q. And then it went and then the bullet came out 
25 inside of your left leg? 
Page 16 

----- - - -- - --- - -----r:- - L __ _ ____ _ 
- ~ * -*-
1 A. Well, I can · t really say , because I· m not for 
2 sure . 
\ · 
3 Q. Dr. Frank was the man in charge of that? 
4 A. Right. 
5 Q. You stayed in the General while you were in 
6 the hospital? 
7 A. What do you mean. 
8 Q. Lynchburg General? 
9 A . Y e s , s i r , b o t h t i me s . 
10 MR . ALEXANDER : I don't have anymore 
11 questions . You have . the right to read and 
-. 
12 review this deposition or you can waive that 
13 right . 
14 MR. PHILLIPS: Just a couple . 
15 
16 
17 CROSS EXAMINATION 
18 
19 BY MR. PHIL LIPS: 
20 Q. Did you and Mr . Vest carry the coffee and the 
21 guns in the Jeep 
22 A. Yes, sir. 
23 Q. -- to the place were YOU were going to hunt? 
24 A. Yes. 





1 hun t at the jee p and --
2 A. Yes, sir. 
\ · 
3 Q. -- ride back to Lynchburg --
4 A. Yes, sir. 
5 Q. -- to Lynchburg together? 
6 A. Yes, sir. 
7 Q. And as I understand it you were bot h still 
8 around the jeep when this thing happened? 
9 A. Yes, sir . 
10 Q. He was i n the act of getting his things 
11 together to start hunting but plainly I think dr1nk1~g 
12 coffee? 
13 A. Yes, sir. 
14 Q. And had you made your final plans 
15 A. Yes , sir. 
16 Q. -- you know, what time you would meet back? 
17 A. Yes, sir. We were going to meet bac k at 
18 twelve o ' cloc k. 
19 Q. And what, were yo u just waiting so tha t he 
20 could go? 
21 A. Yes, sir, I was going to see--
22 Q. I mean leave at the s ame time? 
23 A. We were going to leave at the same time and 
24 go two differe nt, separate ways . He would go to one ridge 
25 and I go to th e other ridge . 
± 
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TWENTY-FOURTH JUDICIAL (IRCU IT 
OF VIRGINIA 
W1~~' "''" W. S wEENeY. J ucG£ 
1!10 .. 1 !l .. ,., .. g, 
RoBERT C. GOAO. Ju.oGr; 
RICHARD s. MI~~[A. JUOGE 
l.YHC" euAG C IRCUIT CouRT 
LYHCHIUAO, V IRGI NIA 2450<4 
COMMONWEALTH 0 1' VI RGINIA 
C ITIES 0 1' LYNCHBURG ANO 8£0I"ORO 
COUNTIES 01' AMHERST. 8EOI'ORO. CAMPB£l.L ANO NELSON 
April 6, 1989 
LOVINC.STON, VI RGINIA 22~<4 5;; 
J . SAMU£~ JOHNSTON. JR .• J UOGE 
1!10 .. , 11 .. 7·09!11 
RusTauRG. v, .... ,,., .. z•see 
Mr. Bevin R. Alexander, Jr. Mr. Thomas L. Phillips, Jr. 
Attorney at Law Attorney at Law 
P. 0. Box 958 Route 3, Box 179 P 
Lynchburg, Virginia 24505 Rustburg, Virginia 24588 
Re: State Farm Mutual Automobile Insurance Company v. Danny Ray Rice, 
et al, in the Circuit Court of Amherst County 
Gentlemen: 
I have read the the depositions and studied the court file and the 
excellent briefs of counsel. 
It is clear, probably beyond a reasonable doubt, that the accidental 
discharge of the hunting rifle in this case amounts to a "use " of the 
insured vehicle within the coverage of plaintiff's policy, and the Court 
so finds. 
The overwhelming legal authorities for the finding of the Court in 
this case , based upon the pertinent facts which are not in dispute:_, are 
found in the Opening and Reply Briefs of the defendants and in the out-
standing opinion in a case very similar to this one by Judge Randall 
Johnson of the Circuit Court of the City of Richroc>nd, dated July 28, 1988, 
a copy of which is enclosed. 
Mr. Phillips ~~11 prepare the order. 
yiJil/t 
Robert C. Goad, Judge 
RCG/rfd 
' 
· ......... · ',) 
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DEATH FROM ACCIDENTAL SHOTGUN BLAST IS COVERED U;\IDER 
AUTO LIABILITY POLICY 
: The Circuit Court of the City of Richmond, Judge Randall Johnson presiding . has 
held that the death of a person outside a vehicle from an accidental shotgun blast from 
within the vehicle is covered under an automobiie liability policy 's ·'ownership. main-
tenance or use" provision. In so holding, the Court entered a declaratory judgment 
that only the liability carrier of the owner of the vehicle owed coverage for the wrongful 
death claims of the victim's estate. 
In the instant suit. New Hampshire Insurance Co. v. Ngaio Lee Duty. AdminisTratrix:. 
et. a/ (Circuit Court of the City of Richmond. Case No. LL-1713-4. July 28. 1988), 
four automobile liability and homeowner's insurers sought declaratory judgment as to 
their respective liabilities for coverage for the wrongful death claims arising out of the 
accidental shooting of Alvin Duty. Duty was on a hunting trip with Ronald Davis , the 
owner of the pickup truck in question. Davis ' son. and Douglas Brooks. At the end 
of the hunt, Duty was outside the truck about to enter the passenger side when he was 
struck by an accidental discharge from a shotgun which Davis was placing in a gun 
rack inside the cab of the truck. Both Davis and Brooks. the shotgun owner. were 
later jointly and severally liable for the wrongful death of Duty. 
Davis, senior, had an automobile policy issued by New Hampshire Insurance Co .. 
which afforded coverage to Davis and any other permissive user of the vehicle. for 
liability arising out of the "ownership. maintenance or use or' the vehicle . Davis also 
had excess liability coverage under a homeowner's policy that excluded liability pro-
tection for injuries arising out of the use of a vehicle . Brooks was insured under two 
policies of insurance. His homeowner's policy provided excess coverage only. with 
the same exclusion for vehicle-related liability. His automobile policy , written by 
Allstate Insurance Co. , provided excess coverage only. for use of a non-owned vehicle 
as an operator-passenger use liability was excluded from coverage. 
All four insurers denied liability for the judgments against Davis and Brooks. The 
Court ruled. however, that the incident and death of Duty did arise out of the use of 
Davis' pickup truck, and that Davis ' automobile insurer had sole liability for the 
judgment in this case. 
In so ruling. Judge Johnson took great pains to distinguish this case from the fact 
pattern in the recem case of State Farm Murua/1·. Powell. 227 Va. 492. 318 S.E.2d 
393 (1984). In Powell. the Supreme Court had ruled that a shotgun death involving a 
person standing outside the passenger door of a truck was nor an incident arising out 
of the use of the vehicle. 
The Court held that, unlike the Powell case. where the victim had never been. or 
intended to be, a passenger in the vehicle. Duty . on the contrary. had been a passenger 
to the site of the hunting trip, and was preparing to enter the vehicle for the return 
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vehicle in Duty was integrally involved in the circumstances out of which the shooting 
arose. i.e., transportation for a hunting trip. In Powell. the victim was merely a 
bystander; in Duty the victim was a passenger and actor in the event giving rise to the 
shooting. 
Based on this analysis. the Court held that the occurrence and any liability did arise 
out of the use of Davis ' pickup truck. Thus, Davis' automobile policy did afford 
coverage for the occurrence. However, both homeowners ' policies and Brooks' au-
tomobile policy excluded coverage for the incident. and judgment was entered for the 
other insurers accordingly. Coverage was confined to New Hampshire Insurance Co. 
The text of Judge Johnson's opinion is set forth below. 
CIRCUIT COURT OF THE CITY OF RICHMOND 
July 28, 1988 
George J. Dancigers, Esq. 
Heilig, McKenry, Fraim & Loller 
Norfolk, Virginia 
Gregory S. Hooe, Esq. 
Traylor & Morris, P.C. 
Chester. Virginia 
Judson T. Vaughan, Jr.. Esq. 
Ashland. Virginia 
Bruce P. Ganey, Esq. 
Ashland, Virginia 
Re: Case No. LL-1713-4 
New Hampshire Insurance Company 
V. 
Joseph L.S. St. Amant. Esq. 
McGuire , Woods. Battle & Boothe 
Richmond, Virginia 
Philip A. Roberts, Jr., Esq. 
Roberts & Buniva 
Chesterfield, Virginia 
E. Colette Wallace, Esq. 
Mezzullo, McCandlish & Framme 
Richmond, Virginia 
N gaio Lee Duty. Administratrix, etc .• et a!. 
Dear Counsel: 
This is a declaratory judgment action in which the court is asked to determine the 
liability of four insurance carriers with regard to the shooting death of a hunter on 
New Year's Eve, 1984. The depositions of witnesses. which the parties have agreed 
may be used for purposes of summary judgment. 1 have been filed. along with several 
exhibits. The parties have also filed extensive briefs and have been heard orally. The 
parties and the court agree that there are no material facts genuinely in dispute, and 
that summary judgment is appropriate. Accordingly, the court will treat the parties· 
briefs in support of their respective positions as cross-motions for summary judgment 
under Rule 3:18 of the Rules of the Supreme Court of Virginia, and will enter a final 
judgment herewith. The relevant facts are as follows: 
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On December 31, 1984, Ronald D. Davis, Davis' son , and Douglas W. Brooks 
went in Davis ' pickup truck to Cumberland County . Virginia . to hunt deer. After 
arriving in Cumberland County. they met and joined other hunters. including the 
decedent Alvin Jefferson Duty. After the hunt was over, Davis returned to the truck 
and waited for the others to come out of the woods. When Brooks came to the truck, 
Davis suggested that Brooks take the truck to where the other hunters were located so 
that he could bring some of them back to the clearing. Davis placed his gun and his 
son's gun in the gun rack attached to the rear of the cab. Brooks put his gun on the 
floorboard . When Brooks drove to where the other hunters were, Duty had shot and 
killed a deer. Brooks agreed to let Duty put the deer in the bed of the truck, and with 
Duty sitting on the tailgate, drove back to where Davis was waiting. At that point .. 
Duty asked Davis to drive him and the deer to a local store to have the deer tagged. 
At first Davis said he did not have room for Duty in the cab because Brooks and 
Davis' son were already riding with him. When Duty persisted , however. Davis agreed 
to give him a ride. To make room for his three passengers, Davis picked up Brooks' 
gun, and began placing it in the rack. He had placed the stock of the gun into the 
rack, and was lowering the barrel when it discharged, fatally injuring Duty. who was 
still standing outside the cab. The exact cause of the gun's discharge has never been 
determined. Duty 's estate filed suit alleging, inter alia, that Duty 's death was the 
direct result of the independent negligence of Davis and Brooks. On October 21 . 1987 . 
the court entered an order fmding Davis and Brooks jointly and severally liable for 
the wrongful death of Duty, and awarded damages in the sum of$125,000. The present 
declaratory judgment action was brought to determine which of several insurers is or 
are obligated to satisfy that judgment. 
At the time of the accident, Davis was insured under an automobile policy issued 
by the plaintiff in this action, New Hampshire Insurance Company. 2 That policy insured 
Davis for all liability arising out of the ''ownership, maintenance or use of ' the pickup 
truck in question. Such coverage extended not only to Davis, but also to "(a]nyone 
else . . . while using" the truck with Davis' permission. In addition to New Hamp-
shire's coverage, Davis was also insured under a homeowners policy issued by de-
fendant Great American Insurance Company. That policy insured Davis against claims 
made against him by others for bodily injury except an injury " arising out of the 
ownership, maintenance, use, loading or unloading of . .. a motor vehicle owned or 
operated by" the insured. For covered injuries, the homeowners policy provided " ex-
cess" coverage only; that is, it only paid amounts over and above amounts collectible 
from other valid insurance. 
Douglas Brooks was also insured under two policies of insurance. Brooks ' home-
owners policy, written by defendant Lumbermen· s Mutual Insurance Company, pro-
vided the same coverage and contained the same exclusion with respect to motor 
vehicles as Davis' Great American policy. It also provided only "excess" coverage 
as did Davis'. Brooks' automobile insurance, written by defendant AJistate Insurance 
Company, insured Brooks against liability " arising out of the ownership, maintenance 
or use of the owned automobile or any non-owned automobile." Allstate 's policy 
2 New Hampshire defended Davis and Brooks in the wrongful death action under a reservation of rights. 
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excluded from coverage, however, bodily injury or property damage "which results 
from the named insured 's occupancy of a non-owned automobile other than as the 
operator thereof.· · In addition . Allstate's coverage with respect to a non-owned au-
tomobile was contractually limited, as were both homeowners policies, to "excess 
insurance over any other valid and collectible insurance." Each of the four insurance 
companies involved contends that it is not liable to satisfy the judgment against Davis 
and Brooks, and argues that such liability rests with one or more of the other insurers. 
For the reasons which follow, the court concludes that such judgment must be satisfied · 
by New Hampshire alone. ·~ 
In reaching its conclusion , this court is governed by State Farm Mutual v . Powell. 
227 Va. 492, 318 S.E.2d 393 (1984). In Powell. a young man named David Good. 
accompanied by a female companion. drove his pickup truck to Gypsy Hill Park in 
Staunton . Jhere they met three friends , including Keith Powell. Good parked his truck 
near another truck occupied by Powell, stopping the motor but leaving his key in the 
ignition . In Good's truck was a gun rack, which Good had installed himself, and in 
the rack was Good's loaded, 12-gauge shotgun. Good was unaware that the gun was 
loaded. The gun was resting in the rack pointed towards the passenger side of Good 's 
truck. He had carried the weapon in the rack for approximately one month . Powell 
and two other people alighted from the other truck and walked to Good's vehicle. One 
of the three entered Good's truck and sat on the passenger side of the seat while Good 
and his companion remained seated in the vehicle. Powell initially walked to the driver's 
side of the truck and talked with Good. After a few minutes, Powell walked to the 
other side of the truck where he stood adjacent to the open door on the passenger' s 
side. Shortly, the group heard the sound of an explosion and saw Powell fall to the 
ground. He had been hit in the abdomen by shot from the weapon. Tbe shot passed 
through the truck body just behind the doorpost. Powell died as the result of the shotgun 
wound. The witnesses agreed that no person touched the shotgun or the gun rack and 
that there was no unusual movement by any of the three persons inside the truck when 
the blast occurred. As in the case at bar, the cause of the discharge was never deter-
mined. 
In determining whether Good's automobile policy or homeowners policy provided 
coverage for Powell 's death, the Court cited certain "basic concepts " which are 
uniformly applied to the "ownership, maintenance, or use" provisions of automobile 
liability policies. Specifically , the Court made the following observations: 
[C]onsideration must be given to the intention of the parties to the insurance 
agreement in determining the scope of coverage provided . . .. In addition. 
the " ownership, maintenance , or use" provision should be construed in the 
light of the subject matter with which the parties are dealing; the terms of 
the policy should be given their natural and ordinary meaning .... Even 
though ownership, maintenance , or use of the vehicle need not be the direct, 
proximate cause of the injury in the strict legal sense, nevertheless. there 
must be a causal relationship between the accident and employment of the 
insured motor vehicle as a vehicle .. .. Furthermore, consideration must 
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as his purpose and intent. in determining whether that person was in such 
position in relation to the vehicle to be injured in its ·use.· 227 Va. at 500-
01, 318 S.E.2d at 397. 
39 
Applying the above principles to the facts in Powell, the Court noted that Good' s 
truck was not " factory-equipped" with a gun rack. Instead. the rack was installed bv 
Good after he had purchased the truck . This. according to the Court. demonstrated 
that the accident "was beyond the scope of [the automobile policy's] coverage and 
not within the intention of the contracting parties. " 227 Va. at 501. 318 S.E .2d at 
397. In addition, the Court concluded that Good' s truck was merely the .. situs" for 
a social gathering. " The vehicle was equivalent to a park bench . a picnic shelter. a 
tent. or a shed in that it was being employed as a gathering place for friends and not 
for any specific enterprise usually associated with use of a passenger. farm utility · 
vehicle ." /d. Finally , the Court noted that the nexus between Powell and Good 's truck 
was not sufficient to evoke coverage of Good's automobile policy. Powell '' had not 
been a passenger in the vehicle nor did he intend to become an occupant. He had only 
a remote connection with the truck as one of a group of persons who had gathered 
near it to socialize. " 227 Va. at 501-02, 318 S.E.2d at 397-98 . For these reasons . the 
Court held that Powell's death did not arise out of the "ownership, maintenance , or 
use ' ' of Good's pickup truck, and was therefore covered by Good's homeowners policy. 
and not by his automobile policy. 
The facts of the case at bar, on the other hand, clearly show that Alvin Duty's death 
did arise out of the use of Davis' pickup truck. First, while Davis, like Good, installed 
his gun rack after he had purchased his truck. the agreed testimony of the agent who 
wrote Davis' automobile policy makes it clear that the existence or non-existence of 
such a rack "would not have affected in any way his decision to write the policy. and 
the policy would have been written at the same rate/premium. The installation of a 
gun rack simply is not a consideration when writing garage or automobile policies . " 3 
Moreover, there is a significant difference between the role played by the gun rack in 
Powell and the role played by the gun rack here . In Powell, there was no evidence 
that anyone had touched the gun or the gun rack at the time of, or immediately prior 
to, the shooting. Here, Davis was still lowering the gun into the rack when the shooting 
occurred. 
More important than whether the gun rack was factory-installed in the vehicle . 
however, are the other factors discussed in Powell. Specifically, whether the truck 
was merely the situs of the accident. and the nexus between the victim and the truck. 
With regard to the former, it can in no way be said that Davis ' pickup truck was the 
mere situs of the accident. Duty had killed a deer. He needed to get the deer to the 
store so it could be tagged. It was for that very purpose that the deer remained in the. 
bed of the truck. It was also for that very purpose that the gun was being moved. 
While it might be true that all of the actions of all of the parties in Powell could just 
have easily taken place on a park bench or in a picnic shelter, tent, or shed. the actions 
of the parties here took place where they did only because Davis' truck was a truck. 
Had it been a park bench , picnic shelter, tent , shed, or anything else other than a 
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vehicle capable of transporting Duty and his prize to the local store . Duty would not 
have been there. Far from being the mere situs of the shooting, Davis ' truck . and 
Davis' decision to use that truck on Duty's behalf to do that which trucks are specifically 
designed to do-that is, to transport people and cargo-were the very reasons. and 
the only reasons, that Duty was where he was . 4 
Similarly, the nexus between Duty and Davis' truck in the case at bar is vastly 
different from the nexus between the decedent and the relevant pickup truck in Powell. 
In Powell, the decedent had not been a passenger. Here, Duty (I) owned cargo (the 
deer) which was in the bed of the truck; (2) had ridden on the truck from the woods 
to the clearing; and (3) was about to become a passenger in the cab of the truck when 
he was shot. Indeed, it was Davis' very attempt to make room in the cab so that D1ltY 
could become a passenger which resulted in Duty's death. These circumstances are 
very different from those in Powell i!lld require, under the principles enunciated in 
Powell, the conclusion here reached . 5 
Finally, and even though the foregoing is fully dispositive of the issues before the 
court, the court is aware of the parties' arguments relating to the case of Cameron 
Mutual Insurance Co. v. Ward, 599 S.W.2d 13 (Mo. Ct. App. 1980). in which the 
Missouri court set forth five categories of cases in which injuries from firearms are 
directly or indirectly related to motor vehicles. Briefly stated, those five categories 
are: 
I) Cases involving the accidental discharge of guns inside moving or motionless 
vehicles while an occupant of the vehicle was handling or toying with the weapon: 
2) Cases involving the accidental discharge of firearms during the process of loading 
them into or unloading them from vehicles; 
3) Cases involving the use of a physical portion of the vehicle as a "gun rest" for 
the purpose of firing a weapon; 
4) Cases involving the accidental discharge of guns resting in or being removed 
from gun racks permanently attached to vehicles; and 
5) Cases in which the accidental discharge of weapons inside a vehicle was caused 
by the actual movement or operation of the vehicle. 6 
It must be noted here that while the Supreme Court in Powell cited Cameron and 
discussed the five categories described above, and also specifically found that the facts 
before it did not fall within the fourth category, the Court did not even remotely attempt 
to fit those facts within any of the remaining categories. Nevertheless. and to the extent 
that such categorization is helpful, a brief discussion of the case at bar as it relates to 
those categories follows. 
First of all, it is clear that categories three and five are not applicable to this case . 
The vehicle was not being used as a "gun rest'' for the purpose of firing a weapon 
4 As previously n01ed, Duty and the deer had been brought out of the woods. and to the spot where the shooting 
occuned, on Davis' nude. 
1The court does not reach the question of whether Brooks' automobile and/or homeowners policies might also be liable 
under their excess coverage provisions since New Hampshire 's policy is sufficient to satisfy the judgment involvc:d 
here . Since Brooks' negligence also arose out of the "use" of Davis' truck. Brooks' liability for such negligence is 
also covered by New Hampshire. 
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(category 3), nor was the truck moving (category 5). Of the remaining categories. 
plaintiff (Davis' automobile carrier) argues that the facts of this case fall within category 
l. 7 A proper reading of Powell's discussion of that category, however, shows that 
such argument is without merit. Specifically, Powell notes that " the vehicles were 
merely the 'situs ' or 'locus' of any resultant injuries as discharge of the guns was 
unconnected with the inherent use of the vehicles. " Powell, 227 Va. at 499 , 318 
S.E.2d 396 (quoting Cameron. 599 S.E.2d at 15). As already discussed, Davis' truck 
in the case at bar was far more than the mere situs of Duty 's injury, and the intended 
use of that truck-to transport Duty and his deer-was directly connected to the 
shooting. 
The court believes that the facts of this case fall within categories 2 and 4. Cases 
in either category uniformly hold that the automobile carrier is liable . Category 2 refers 
to injuries inflicted during the process of loading firearms into or unloading them from 
vehicles. Although the subject weapon was already in Davis ' truck when he attempted 
to place it in the gun rack, only an impermissibly narrow reading of the term '' loading· ' 
would prevent it from also referring to shifting an object once it is inside the vehicle 
to put it in the place where it is intended to ride. Indeed. in London Guarantee & 
Accident Co. v. White & Bros ., 188 Va. 195, 49 S .E.2d 254 (1948), the Court held 
that "unloading" a dump truck included the process of shovelling coal from the curb 
where it had been dumped; that is, the workmen were still "unloading" the coal even 
though it had left the truck entirely and was already on the ground. Similarly, Davis 
was "loading" the gun when he moved it from the floorboard onto the rack. Moreover, 
it must also be remembered that Brooks' negligence consisted, at least, of his loading 
a loaded shotgun onto the floorboard of Davis' truck. 
The facts of this case also fall within category 4. Unlike Powell, in which the Court 
found the existence of the gun rack to be totally unconnected to the use to which the 
vehicle was being put at the time of the accident, the facts of the case at bar present 
a very real causal connection between the existence of Davis' gun rack and the use to 
which his vehicle was being put. Thus , this case is like the category 4 cases of Reliance 
Insurance Co. v. Walker, 33 N.C. App. 15, 234 S.E.2d 206, cert. denied , 293 , N.C. 
159, 236 S.E.2d 704 (1977), and Transamerica Insurance Group v. United Pacific 
Insurance Co., 92 Wash.2d 21, 593 P. 2d 156 (1979) . In Walker, the owner of a 
pickup truck and the victim planned to go hunting . The owner was in the driver's seat 
inserting the key into the ignition and the victim, who had been a passenger, was 
standing beside the truck. Suddenly, the owner's rifle, mounted in a permanently 
affixed gun rack, discharged and injured the victim. The North Carolina court held 
that " the shooting was a 'natural and reasonable incident or consequence of the use ' 
of the truck and was not the result of something 'wholly disassociated from , independent 
of, and remote from' the truck's normal use ." Powell, 227 Va. at 502. 318 S .E.2d 
at 398 (quoting Walker , 33 N.C. App. at 22, 234 S.E.2d at 211) . 
Similarly, the vehicle in Transamerica also had a gun rack permanently attached , 
and the parties were also on a hunting expedition. During the course of the trip, the 
1 According to Cam~ron. cases in category 1 hold. without exception. that no coverage exists under the automobile 
liability policies involved because there was no causal connection between the discharge of the guns and the usc of 
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vehicle was stopped momentarily so that the passenger could remove from the rack 
his loaded rifle to have it available if an elk appeared. While the weapon was being 
removed, the trigger brushed against the rear bracket of the rack, the gun discharged, 
and the driver was injured. The court held that the accident arose out of the " use·' of 
the vehicle within the meaning of the automobile liability policy covering the truck. 
Powell, 227 Va. at 502, 318 S.E.2d at 398 (discussing Transamerica). 
The Virginia Supreme Court distinguished those cases from the facts in Powell by 
noticing that in both Walker and Transamerica. the parties were involved in hunting 
trips and that the victim was an occupant of the vehicle. The Court also noted ·the 
absence of any discussion in either case of the relationship between the victim and the 
vehicle. As already noted above , those distinctions are not present here. 
A copy of an order consistent with this opinion, and which I have today entered·, 
is enclosed. 
Very truly yours, 
Randall G. Johnson 
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VIRGINIA: I N TBF CTRCUIT COTJR'T' t:"Q'R 'T'F!E COtT N'l"Y OF A"'tl-n::'Q.<;'T' APR 2 G 1989 
ST .. n.TF: F'A'R.~ ~wrnn.L .. n.rJ'J'O~nRILF.: 
INSTJ'R.ANC'S C()Mo .n,Ny, 
Plaintiff 
v. 
nANNY 'R.AY 'R.ICE, ~TAL., 
Defendants 
58 63 
The cause carne on for determination uoo n t he pleacHnas 
oreviouslv filed herein; uoon thP. hriefs orevious l v filen on 
he'I-Jalf of olainti.:f anc defe :1dant Dannv 'R.a v 'R.ice; uoon t he 
transcri ots of the denos i tions of nannv Rav Rice, Rov ~rank 1 i n 
Vest and Dianne Vest, "Pov Vest's wife, the oarties hereto havina 
aareed to submit the case to the Court for determinati o n without 
intervention of a ; urv upon the olead inas, briefs anC! 
depositions. 
UPO~ COr-.TS!DER~TTON WHE'R~I")P, the Court finds that the iniurv 
of Dannv Rav Rice on Novemher 21, 1987, as a result of the 
C. i scha r q e of a ~i ren rm then '::>e inq ha ncned ~v 'Qo '.' '~='rank 1 in Ves t 
arose out of the "use" of the 1 C!7 1 .~MC ,TePTJ vehirle belonai na t o 
Dianne S. Vest which is the "insured vehicle" in a certain oo1icv 
of automohile lia~ilit,, insurance oreviou~lv issuPd to Dia nne S. 
Ue.s t hv olainti-f'f, which nolicv was i n f o rC'"e anc effpc;t O !: 
f\TovembP.r :?1, lOP7; and, acco!"'dinalv, the Court doth An ,n m r..-, 
l iab ili tv insura nce t ssuf>d h v olaint i ~ f t o ~ia nn f> S. VP.~ t , wh i c~ 
oolicv th~ oarti f> s hav e stioulatec was in force and p f fe c t as o = 
Novemher ?1, l 9 R1 , orovides c overaae to Rov '~='rank lin Vest f o r thP 
claim for darnaqes which has been asser.tP.d aaainst him hv Dannv 
Rav Rice hv ''irtue o f thE" incident referred to herein a~ove. 
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It is further ADJUDGED, ORDERED and DECREED that the 
transcripts of the depositions prev iously submitted to the Court 
to be considered in determining this cause will be, and they 
hereby are, made part of the record herein and ORDERED filed with 
the other materials constituting the record in this case. The 
various briefs and memoranda filed by counse 1 for the parties 
hereto, with supporting authori t ies, are also hereby made part of 
t he record herein and ORDERED filed. 
And it appearing that nothing further remains to be done in 
this matter, it is ORDERED stricken from the doc ket and filed 
among the ended causes. 








-STATE FARM :\-IUTUAL AUTOMOBILE l~SURANCE COMPA:"Y 
BLOOM INGTON. ILLINOIS 
A ~utuallnsurance Company Herein Called The Company 
Agrees with the insured. named in the declarations made a part hereof. in consideration of the payment of the 
premium and in reliance upon the statements in the declara tions and subJeCt to all of the terms of this policy: 
PART I - LIABILITY 
COVERAGE A - Bodily Injury liability; 
COVERAGE 8- Property Damage liability. To pay 
on behalf of the insured all sums which the insured shall 
become legally obligated to pay as damages because of: 
A. bodily injury, sickness or disease, including death 
resulting therefrom, hereinafter called "bodily 
injury··. sustained by any person; 
B. injury to or destr-uction of property, including loss 
of use thereof, hereinafter called " property 
damage"; 
arising out of the ownership. maintenance or use of the 
owned automobile or any non-owned automobile. and 
the company shall defend any suit alleging such bodily 
injury or property damage and sc.eking damages which 
are payable under the terms of this policy, even if any of 
the allegations of the suit are groundless, false or 
fra udulent: but the company may make such 
investigation and settlement of any claim or suit as it 
deems expedient. 
Supplementary Payments. To pay, in addition to the 
applicable limits of liability: 
(a) all expenses incurred by the company, all costs taxed 
against the insured in any such suit and all interest on 
the entire amount of any judgment therein which 
accrues after entry of the judgment and before the 
company has paid or tendered or deposited in-court that 
part of the judgment which does not exceed the limit of 
the company's liability thereon; _ 
(b) premiums on appeal bonds required in any such suit, 
premiums · on· bonds to release a ttachments for an 
amount not in excess of the applicable limit of liability 
o( this policy, and the cost of bail bonds required of the 
insured because of accident or traffic law violation 
arising out of the use of an automobile insured 
hereunder, not to exceedS I 00 per bail bond, but without 
any. obligation to a pply foe or furnish any such bonds: 
(c) expenses incurred by the insured for such immediate 
medical and surgical relief to others as shall· be 
imperative at the time of an accident involving. an 
automobile insured hereunder and not due to war; 
(d) a ll reasonable expenses. other than loss of earnings. 
incurred by the insured at the company's request. 
Persons Insured. The following are insureds under Part 
1: 
(a) with respect to the owned automobile. 
( I) the named insured and any resident of the same 
household. 
(2) any other person using such a utomobile with the 
permission of the named insured. provided his actual 
operation or (if he is not operating) his other actual 
use thereof is within the scope of such permission. 
and 
(3) any other person or organization but only with 
respect to his or its liability because of acts or 
omissions of an insured under (a)( l) or (2) above: 
(b) with respect to a non-owned automobile, 
( I) the named insured, 
(2) any relative. but only with respect to a private 
passenger automobile or trailer. 
provided his actual operation or (if he is not 
operating) the other actual use thereof is with the 
permission, or reasonably believed to be with the 
permission, of the owner and is within the scope of 
such permission, a nd 
(3) any other person or organization not owning or 
hiring the automobile, but only with respect to his or 
its liability because of acts or omissions of an insured 
under (b)( l ) or (2) above. 
The insurance afforded under Part I applies separately 
to each insured against whom claim is made or suit is 
brought, but the inclusion herein of more than one 
insured shall not operate to increase the limits of the 
company's liability. 
Definitions. Under Part 1: 
" named insured,. means the individual named as named 
insured in the declarations a nd also includes his spouse, 
if a resident of the same household; 
"insured,. means a person or organiza tion described 







"relative" means a relative of the named insured who is 
a resident of the same household: 
"owned automobile" means 
(a} a private passenger. fa rm or utility automobile 
described in this policy fo r which a specific premium 
charge indicates that coverage is afforded, 
l b) a trailer owned by the named insured. 
(c) a private passenger. fa rm or utili ty automobile 
ownership of which is acquired by the named insured 
during the policy period. provided 
(I ) it replaces an owned automobile as defined in (a) 
above. or 
(2) the company insures all private passenger, fa rm 
a nd utility automobiles owned by the named insured 
on the date of such acquisition and the named 
insured notifies the company during the policy period 
or within 30 days after the date of such acquisition of 
his election to make this and no other policy issued by 
the company applicable to such automobile, or 
(d) a temporary substitute automobile; 
"temporary substitute automobile" means any 
automobile or trailer, not owned by the named insured, 
while temporarily used with the permission of the owner 
as a substitute for the owned automobile or trailer when 
withdrawn from normal use because of its breakdown, 
repair. servicing, loss or destruction; 
" non-owned automobile" means an automobile or trailer 
not owned by or furnished far the regular use of either 
the named insured or any relative, other than a 
temporary substitute automobile; 
"pri•ate passenger automobile" means a four wheel 
private passenger, station wagon or jeep type 
automobile; 
"farm automobile" means an automobile of the truck 
type with a -load capacity of fifteen hundred pounds or 
less not used far business or commercial purposes other 
than farming; 
" utility automobile!' means an automobile, other than a 
farm automobile, with a load capacity of fifteen 
hundred pounds or less of the pick-up body, sedan 
delivery or panel truck ty~ nat used for business or 
commercial purposes; 
"trailer" means a trailer designed for use with a private 
passenger automobile, if not being used for business or 
commercial purposes with other than a private 
passenger, farm or utility automobile, or a farm wagon 
or farm implement while used with a farm automobile; 
"automobile business" means the business or occupation 
of selling, repairing, servicing, storing or parking 
automobiles; 
" use" of an automobile includes the loading and 
unloading thereof; 
" war" means war. whet her or not declared . .:ivil war. 
insurrection. rebellion or revolution. or anv act or 
condition incident to any of the foregoing. · 
Exclusions. T his policy does not apply under Part l: 
(a) to a ny automobile while used as a public or livery 
conveyance. but this exclusion does not apply to the 
named insured with respect to bodily injury or property 
damage which resul ts from the na med insured's 
occupancy of a non-owned a utomobile other than as the 
operator thereof: 
(b) to bodily injury or property damage caused 
intentiona lly by or a t the direction of the insured: 
(c) to injury, sickness. disease, death or destruction with 
respect to which an insured under the policy is also an 
insured under a nuclear energy liability policy issued by 
Nuclear Energy Liability Insurance Association. 
Mutual Atomic Energy Liability Underwriters or 
Nuclear Insurance Association of Canada, or would be 
an insured under any such policy but for its termina tion 
upon exhaustion of its limit of liability; 
(d) to bodily injury or property damage arising out of 
the operation of fa rm machinery; 
(e) to bodily injury to a ny employee of the insured 
arising out of and in the course of (I) domestic 
employment by t he insured, if benefits therefor are in 
whole or in part either payable or required to be 
provided under any workmen's compensation law, or (2} 
other employment by the insured; 
(f) to bodily injury to any fellow employee of the insured 
injured in the course of his employment if such injury 
arises out of the use of an automobife in the business of 
his employer, but this exclusion does not apply to the 
named insured with respect to injury sustained by any 
such fellow employee; 
(g) to a n owned a utomobile while used by any person 
while such person is employed or otherwise engaged in 
the automo bile business, but this exclusion does not 
apply to the named insured, a resident Of the same 
household as the named insured, a partnership in which 
the named insured or such resident is a partner. or any 
partner, agent or employee of the named insured, such 
resident or partnership;_ 
(h) to, a non-owned automobile while maintained or used 
by any person while such person is employed or 
otherwise engaged in 
( 1) the automobile business of the insured or of any 
other person or organization. 
(2) any other business or occupation of the insured. 
but this exclusion (h) (2) does not apply to a private 







II. ASSIGNMENTS OF ERROR 
1) The trial court erred in holding that Rice's injury 
arose out of the "use" of the insured vehicle; and, 
2) The trial court erred in holding that coverage for 
Rice's injuries existed under State Farm's automobile liability 
insurance policy issued on the vehicle . 
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